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(b) Nonresidence presumed. An alien by
reason of his alienage, is presumed to
be a nonresident alien.

(c) Presumption rebutted—(1) Departing
alien. In the case of an alien who pre-
sents himself for determination of tax
liability before departure from the
United States, the presumption as to
the alien’s nonresidence may be over-
come by proof—

(i) That the alien, at least six months
before the date he so presents himself,
has filed a declaration of his intention
to become a citizen of the United
States under the naturalization laws;
or

(ii) That the alien, at least six
months before the date he so presents
himself, has filed Form 1078 or its
equivalent; or

(iii) Of acts and statements of the
alien showing a definite intention to
acquire residence in the United States
or showing that his stay in the United
States has been of such an extended na-
ture as to constitute him a resident.

(2) Other aliens. In the case of other
aliens, the presumption as to the
alien’s nonresidence may be overcome
by proof—

(i) That the alien has filed a declara-
tion of his intention to become a cit-
izen of the United States under the
naturalization laws; or

(ii) That the alien has filed Form 1078
or its equivalent; or

(iii) Of acts and statements of the
alien showing a definite intention to
acquire residence in the United States
or showing that his stay in the United
States has been of such an extended na-
ture as to constitute him a resident.

(d) Certificate. If, in the application of
paragraph (c)(1)(iii) or (2)(iii) of this
section, the internal revenue officer or
employee who examines the alien is in
doubt as to the facts, such officer or
employee may, to assist him in deter-
mining the facts, require a certificate
or certificates setting forth the facts
relied upon by the alien seeking to
overcome the presumption. Each such
certificate, which shall contain, or be
verified by, a written declaration that
it is made under the penalties of per-
jury, shall be executed by some cred-
ible person or persons, other than the
alien and members of his family, who
have known the alien at least six

months before the date of execution of
the certificate or certificates.

§ 1.871–5 Loss of residence by an alien.

An alien who has acquired residence
in the United States retains his status
as a resident until he abandons the
same and actually departs from the
United States. An intention to change
his residence does not change his sta-
tus as a resident alien to that of a non-
resident alien. Thus, an alien who has
acquired a residence in the United
States is taxable as a resident for the
remainder of his stay in the United
States.

§ 1.871–6 Duty of withholding agent to
determine status of alien employ-
ees.

(a) Proof of status required. If income
is paid to an alien individual without
withholding the tax under chapter 3 of
the Code, except insofar as the regula-
tions thereunder permit exemption
from withholding, then the with-
holding agent must be prepared to jus-
tify the failure to withhold.

(b) Evidence of residence. A with-
holding agent may rely upon the evi-
dence of residence afforded by the fact
that the alien individual has filed
Form 1078 or an equivalent written
statement. This statement or form
shall be filed in the manner prescribed
in § 1.1441–5.

(c) Cross reference. For definition of
the term ‘‘withholding agent,’’ see
§ 1.1441–7.

(d) Effective date. This section shall
apply for taxable years beginning after
December 31, 1966. For corresponding
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR
1.871–6 (Revised as of January 1, 1971).

(Sec. 1441(c)(4), (80 Stat. l553; 26 U.S.C.
1441(c)(4)), 3401(a)(6) (80 Stat. 1554; 26 U.S.C.
3401(a)(6)), and 7805 (68A Stat.917; 26 U.S.C.
7805) of the Internal Revenue Code of l954)

[T.D. 7332, 39 FR 44218, Dec. 23, 1974, as
amended by T.D. 7977, 49 FR 36831, Sept. 20,
l984]

EFECTIVE DATE NOTE: By T.D. 8734, 62 FR
53416, Oct. 14, 1997, § 1.871–6 was revised, effec-
tive Jan. 1, 1999. By T.D. 8804, 63 FR 72183,
Dec. 31, 1998, the effective date was delayed
to Jan. 1, 2000. For the convenience of the
user, the revised text is set forth as follows:
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